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”The States signatory to the present Convention, Firmly convinced that
the interests of children are of paramount importance in matters relating
to their custody, Desiring to protect children internationally from the
harmful effects of their wrongful removal or retention and to establish
procedures to ensure their prompt return to the State of their habitual
residence, as well as to secure protection for rights of access, Have
resolved to conclude a Convention to this effect, and have agreed upon the

following provisions”
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»The wording of Article 13(1)(b) also indicates that the exception is
“forward-looking” in that it focuses on the circumstances of the child upon
return and on whether those circumstances would expose the child to a

grave risk”.

N1y The Hague Conference on Private International Law — HCCH 1 s
277NN ,NITONN JY NANRN MIINDIPIAN G0N NN OVI9 ININDD VIYND PNIYL IND
DTN M0 ,N2 MIIND MPTHN 2P IND TNN DY 0IWNN DIVIN DY NTHNRNM

INIW

JHCCH 0019 0y R RN TINX DY D0 MY 40 XN ,2020 v 7oNNa
7Part VI of the Guide to Good - (7791977 : 1oN2) PN PIND IND DI WIPNY , TITN
Practice under the HCCH 1980 Child Abduction Convention, which deals with
a crucial provision of the Convention: Article 13(1)(b) (the grave risk of harm

exception)”
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Explanatory Report on the 1980 HCCH Child Abduction by Elisa Pérez-Vera
AND DINN NNWIS IV WA NN RIN (7199-199 n7y47 - oY) Convention

M NN DX YAIP YN ,PIND PYD S HOLOVN IPONY 117 NPO Y2IP MNINRD DTN
D0 DY MNAD ,RON-TNN TYNY OIRIVTIIIG TON INNN ,TOON DY YPID INYT 1NOD LAVNN
YN VAYNN NAY PADY ,RDND-TTNN) 12570 NINNY THNNBY NNNN Y2 WITIN NNDINN
NNON DOIAPN DMNINN NN DIPNY NMIVYY MDD DY 1IPPY YN D32 2IWN) 201259

ANRN TN PIND (2)13 PyD

”The third paragraph contains a very different provision
which is in fact procedural in nature and seeks on the one
hand to compensate for the burden of proof placed on the
person who opposes the return of the child, and on the other
hand to increase the usefulness of information supplied by the
authorities of the State of the child’s habitual residence. Such
information, emanating from either the Central Authority or
any other competent authority, may be particularly valuable
in allowing the requested authorities to determine the

existence of those circumstances which underlie the
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»In addition, the Convention also provides that the child’s
views concerning the essential question of its return or
retention may be conclusive, provided it has, according to the
competent authorities, attained an age and degree of
maturity sufficient for its views to be taken into account. In
this way, the Convention gives children the possibility of

interpreting their own interests. Of course, this provision

could prove dangerous if it were applied by means of the

direct questioning of young people who may admittedly have

a clear grasp of the situation but who may also suffer serious

psvchological harm if they think they are being forced to

choose between two parents. However, such a provision is

absolutely necessary given the fact that the Convention

applies, ratione personae, to all children under the age of

sixteen; the fact must be acknowledged that it would be very

difficult to accept that a child of, for example, fifteen vears of

age, should be returned against its will. Moreover, as regards

this particular point, all efforts to agree on a minimum age at
which the views of the child could be taken into account
failed, since all the ages suggested seemed artificial, even
arbitrary. It seemed best to leave the application of

this clause to the discretion of the competent authorities.”
.(MPN2 NPNR NYITIN)
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”There are several reasons for this. The first is related to the
complexity of the enquiry. Determining the level of maturity of a
child, particularly one who had recently turned 10 years old, is a
difficult matter calling for some expertise.”
:26 PO I

48 TP 26



© 00 N O O A WO DN P

W W W W NN DN DNDNDDNDNDNDDDNDNDNNDNDNDNDNNRPRPRPRP PR PR PP PP
W NN PO O© 00 NO Ol A WNPFP O O 0 NO Ol b W DN - O

DYNITN DXNYIYY VIVN-N2D INAYA NN OINNDTM VIVNN N2

7).,V 6426-07-21 WY

»In this case, counsel, though well versed in the law, did not

demonstrate that they possessed any specialized expertise in

understanding and analysing the thoughts of young children. The

experience they brought to the task of assessing the child’s maturity
came from their general experiences in life, and, while this was no
doubt useful, it was not enough to assure a trier of fact of the utility of
their opinion on the subject of the child’s maturity. This was not a case
where non-expert opinion evidence, as described by the Supreme
Court in R. v. Graat, [1982] 2 S.C.R. 819, was of use to the court. The

court needed the opinion of a qualified expert. As family lawyers,

Alfred A. Mamo and Joanna E.R. Harris, state in their chapter,
“Children’s Evidence”, published in Evidence in Family Law, edited
by Harold Niman and Anita Volikis, July 2010 Canada Law Book, at

4-29: Evidence about the child’s wishes and views should be put before

the court by a social worker or other child care professional, who has

interviewed the child. The professional person can testify about exactly

what was said by the child, describe the circumstances in which this
information was communicated, explain its context, and offer an
opinion about the relationship of the child’s views to the child’s
interests. The clinician giving such evidence can then be cross-
examined by all of the parties, ensuring that this evidence is fully
explored and fairly tested. (citing Catholic Children’s Aid Society of
Toronto v S.R.M., [2006] OJ No 1741 at para 111).”

DNYN PN

: 30 NPO] TUNNDY

”A third problem relates to the Court’s inability in these
circumstances to evaluate the basis upon which the child’s seeming
opinion about his preference for staying in Canada rested. As with any
other opinion or conclusion by a person, the child’s perspective should

be weighed not only in light of the apparent maturity of the child but

also upon what the child actually knows or understands about the

alternatives and also upon what other factors may have influenced the
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child’s thinking. Again this is a matter which an expert would look into
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7....and on the other hand to increase the usefulness of
information supplied by the authorities of the State of the
child’s habitual residence. Such information, emanating
from either the Central Authority or any other competent
authority, may be particularly valuable in allowing the
requested authorities to determine the existence of those
circumstances which underlie the exceptions contained in the

first two paragraphs of this article.”
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”....As with any other opinion or conclusion by a person, the
child’s perspective should be weighed not only in light of the
apparent maturity of the child but also upon what the child
actually knows or understands about the alternatives and
also upon what other factors may have influenced the child’s
thinking. Again this is a matter which an expert would look

into and report upon for the Court”
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